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Criminal Revision No. 04 (S-1) of 2019

IN THE COURT OF ADDL. SESSIONS JUDGE:: SONITPUR,

TEZPUR:: ASSAM

PRESENT:- N. AKHTAR, AJS

Addl. Sessions Judge,

Sonitpur::Tezpur.

Criminal Revision No. 04 (S-1) of 2019

Md. Wajid Ali----------------- Petitioner

-Vs-
1. State of Assam and,

2. Range Forest Officer---- OppositeParties.

FOR THE PETITIONER :- Mr. B.K.Basumatary, Advocate.

FOR THE OPPOSITE PARTY NO.1 :- Ms. R. Chakravarty, Addl. P.P.

DATE OF HEARING :- 09.05.2019.

DATE OF JUDGMENT      :- 14.05.2019.

JUDGMENT

1. By this revision u/s 397 of the CrPC, the order dated 7.2.2019

passed  by  the  learned  Chief  Judicial  Magistrate,  Tezpur  in

connection with FSWT/OR/2017/6422-23 Dated 8.11.2017 and

Memo No. S/9/OR/2015/611-12) and Memo No. 9/OR/2015/599-

600 Dated 30.11.2015 has been put to challenge.

2. Brief facts which have given rise to the present proceeding are

that  a  vehicle  bearing  Registration  No.  MN-04-A/5668

belonging to the revision-petitioner was seized by the forest

officials vide Memo No. 9/OR/2015/599-600 Dated 3.11.2015.
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Notice was also issued to the petitioner to appear with valid

documents pertaining to the seized vehicle and the petitioner

also appeared before the authorized forest official and laid a

prayer  for  releasing  the  vehicle  but  the  same  was  never

released in favour of the petitioner. 

3. The petitioner being the rightful owner of the seized vehicle,

prayed before the forest official seeking zimma of the vehicle

but  it  was all  in vain.  The petitioner finally  made a petition

seeking zimma of the said seized vehicle before the learned

Chief Judicial Magistrate who called for a report from the forest

official and finally it has come to light from a report sent to the

learned Chief Judicial Magistrate, Tezpur that the said vehicle

was already confiscated by the authorized officer of the forest

department  for  which,  the  learned  Chief  Judicial  Magistrate,

Tezpur had rejected the prayer of the petitioner for zimma of

the said seized vehicle vide order dated 7.2.2019 which is now,

under challenge in this revision.      

4. Having admitted the said revision,  notice was issued to the

respondents and the relevant record was also called for from

the  learned  Chief  Judicial  Magistrate,  Tezpur.  The  relevant

record has been received. The learned Addl. P.P. has appeared

for  the  respondents.  Upon  consideration  of  the  factual  and

legal  position,  the  following  point  has  been  framed  for

determination: 

POINT FOR DETERMINATION

 Whether the order dated 7.2.2019 passed by the learned

Chief  Judicial  Magistrate,  Tezpur  in  connection  with

Memo  No.  9/OR/2015/599-600  Dated  30.11.2015  is

sustainable  in  law  or  needs  any  interference  in  this

revision?
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DISCUSSION, DECISION AND REASONS FOR THE

DECISION

5. I  have carefully  gone  through  the  relevant  case  record  and

have also heard learned counsel for both the sides at length.

The laws relevant to the issue have also been duly considered.

6. The learned counsel for the revision-petitioner has strenuously

argued that in this case, the petitioner is the registered owner

of  the seized vehicle  and the same was also proved to the

satisfaction of the forest authority but nonetheless, the vehicle

was  not  released  in  favour  of  the  petitioner  for  which,  the

petitioner moved before the learned Chief Judicial Magistrate,

Tezpur.  It  is  further  argued  that  the  learned  Chief  Judicial

Magistrate,  Tezpur  had  called  for  a  report  from  the  forest

official  which  was  sent  stating that  the vehicle  was already

confiscated  by  the  forest  official  and  so,  the  learned  Chief

Judicial Magistrate, Tezpur rejected the prayer of the petitioner

seeking zimma of the seized vehicle. It is also argued that the

forest  official  did  not  issue  any  notice  of  initiation  of

confiscation proceeding to the petitioner which is a mandatory

requirement  of  law  and  so,  the  learned  Chief  Judicial

Magistrate,  Tezpur  ought  to  have  considered  the  aforesaid

aspect and grant zimma of the aforesaid vehicle but this has

not been done and so, the impugned order is not sustainable in

law.

7. On the contrary, it is argued by the learned Addl. P.P. that the

Chief Judicial Magistrate has rightly passed the aforesaid order

as the Magistrate has no jurisdiction to grant  zimma of  the

seized  vehicle  under  the  law  as  the  same  was  already
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confiscated by the authorized officer of the forest department.

It is therefore, argued that no fault can be found with the order

which is impugned in this revision.       

8. I have carefully considered the aforesaid submissions and have

also  gone  through  the  materials  on  record  including  the

relevant laws. What is important to point out at the outset is

that  an  authorized  officer  of  the  forest  department  can

confiscate any forest produce including any vehicle which is

found to be involved in commission of any forest offence. This

power  is  conferred  by  Sec.  49  (4)  of  the  Assam  Forest

Regulation, 1891. However, the authorized officer is required to

comply  with  some  pre-conditions  before  initiation  of  the

confiscation proceeding which are prescribed in Sec. 49 (5) of

the Assam Forest Regulation, 1891. It is also noticeable that

any  order  passed  by  such  authorized  is  appealable  as  per

provision of Sec. 49 (C) of the Assam Forest Regulation, 1891. 

9. As far as the power of the Magistrate regarding zimma of any

such vehicle is concerned, it has to be borne in mind that the

same can be exercised as long as no confiscation proceeding is

drawn  by  the  authorized  officer.  But  if  any  confiscation

proceeding  is  already  initiated  and  if  any  such  confiscation

proceeding  is  completed  for  that  matter,  the  power  of  the

Magistrate  u/s  451  of  the  CrPC  is  barred  and  as  such,  the

Magistrate cannot pass any order of zimma of any such vehicle

in such a situation. This position of the law has been clearly

laid down by the Hon’ble Apex Court in the case of State of

Madhya Pradesh Vs  Uday Singh and Others, reported in

2019 SCC Online SC 420 wherein the Hon’ble Apex Court

was seized with an issue of exercise of the power u/s 451 of

the CrPC by the Magistrate in the light of some amendments

brought by MP Act 25 of 1983 to the Indian Forest Act, 1927. In

that context, it was observed as follows:
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“  The scheme contained in the amendments

enacted  to  the  Indian  Forest  Act  1927  in

relation  to  the  State  of  Madhya  Pradesh,

makes it abundantly clear that the direction

which was issued by the High Court in the

present case, in a petition under Section 482

of the CrPC, to the Magistrate to direct the

interim  release  of  the  vehicle,  which  had

been  seized,  was  contrary  to  law.  The

jurisdiction  under  Section  451  of  the  CrPC

was not available to the Magistrate, once the

Authorised  Officer  initiated  confiscation

proceedings.    

10.It  is  further  noticeable  in  this  context  that  Sec.  50  of  the

Assam Forest Regulation, 1891 provides that on receipt of any

report of seizure by the Magistrate, he shall take measures for

trial of the accused and also for the disposal of the property

which is seized but it is also provided in that section itself that

before  passing  any  order  for  disposal  of  any  property,  the

Magistrate shall satisfy himself that no intimation under sub-

section (5) of Sec. 49 has been received by his court or by any

other court having jurisdiction to try such offence. It is thus,

clear that the Magistrate cannot proceed to pass an order of

disposal  of  any  seized  property  once  he  finds  that  an

intimation regarding initiation of a confiscation proceeding had

been sent to him by the authorized officer as per Sec. 49 (5) of

the Assam Forest Regulation. 

11.Keeping the above legal position in mind, if we turn back to

the  present  case,  it  would  be  seen  that  the  learned  Chief

Judicial Magistrate called for a report from the forest official as

to whether there was any confiscation proceeding pending in

respect of  the seized vehicle and it  was reported that there
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was a confiscation proceeding initiated in respect of the said

seized  vehicle  and  the  same  was  also  completed.  Thus,

apparently, the report had shown that the seized vehicle of the

appellant  was  confiscated  by  the  authorized  officer  and  so,

there was no legal jurisdiction on the part of the learned Chief

Judicial  Magistrate to pass any order of  disposal  of  the said

vehicle  and  so,  he  had  rightly  rejected  the  prayer  of  the

appellant.

12.It was further argued before me that the learned Chief Judicial

Magistrate ought to have allowed the prayer of the appellant

for zimma of the vehicle because the appellant was not served

with any notice by the authorized officer informing about the

initiation  of  the  confiscation  proceeding  and  so,  the

confiscation proceeding itself  was invalid in law which could

have been considered by the learned Chief Judicial Magistrate.

I  have considered this argument but I  regret my inability to

concur  with  the  same.  In  this  regard,  I  would  emphatically

point out that it was beyond the power of the learned Chief

Judicial Magistrate to question the validity of the confiscation

proceeding as the law itself provides that any order passed u/s

49 (4) is appealable as per the provision of Sec. 49 (C) of the

Assam Forest Regulation. There is a statutory forum prescribed

under the law to question the validity or otherwise of any such

order  of  confiscation  passed  by  the  authorized  officer.  The

position being so, it cannot be expected of the Chief Judicial

Magistrate to go into the question of validity or otherwise of

any such confiscation proceeding, which in turn, would have

apparently been an order passed without jurisdiction.   

13. In  the  light  of  what  has  been  discussed  and

pointed out above, I am of the view that the impugned

order  dated  7.2.2019  passed  by  the  learned  Chief
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Judicial Magistrate, cannot be faulted with. The revision

is devoid of any merit and hence, dismissed on contest.

14.Let  the  called-for  record  be  sent  back  with  a  copy  of  this

judgment. 

Given under my hand and seal of this court on the

14th day of May/2019.

Typed and corrected by me:                                                

                                                                    Addl. Sessions Judge,
                                                                                 Sonitpur:: Tezpur.

Page 7 of 7


